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INTERNAL REVENUE SERVICE AND RESOLUTION TEUST CORPORATION 

INTER- AGENCY AGREEMENT 



I. PREAMBLE 

This Inter-Agency Agreement (Agreement) is entered into between the Internal 
Revenue Service (IRS) and the Resolution Trust Corporation (RTC) to facilitate the 
disposition of cases involving Thrifts Under RTC Jurisdiction in an orderly and cost efficie 
manner. This Agreement functions as a master agreement with respect to federal income t 
matters between the IRS and the RTC that arise at all stages of case processing. 

The parties acknowledge that this Agreement will cause them to resolve federal 
income lax matters different from the way they might be resolved absent this Agreement. 
The IRS and theJITC agree-thatitis-in-the-ie5t^interest of the ERS, RTC, and the United 
States to resolve tax matters administratively between the IRS and the RTC in a manner th 
conserves government resources, .carries out statutory, responsibilities of the RTCi and 
promotes fak^dmmisrratio^ 

- 

IL DEFINITIONS 
The following definitions apply for purposes of this Agreement: 

i 

A. Thrift fs^ Under RTC Jurisdiction . Any federal or state chartered savings institution 
for which the RTC has been appointed conservator or receiver. This definition is not 

r 

limited to associations described in § 7701(a)(I9) of the .Internal Revenue Code of 1986 
(ISC). 

B* Consolidat ed Subsidiary , A member of an affiliated group of corporations, as defin 
in IRC § 1504(a)(1), for which a Thrift Under RTC Jurisdiction is the common parent and 
which files a consolidated return with such common parent. 

C, Eligible Subsidiary. A subsidiary of a Thrift Under RTC Jurisdiction that files, or i 
required to file, a consolidated return with a common parent not under RTC jurisdiction, b 
oriy if 80% or more of the subsidiary is owned in the aggregate by the thrift and/or its 80 
or more owned subsidiaries. For purposes of this Agreement, an entity owns 80% of a 
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subsidiary if it owns SOS or mor£ of the total voting power of the stock of the. subsidiary 
and at (east 80% of the total value of the stock of the subsidiary . 

D, Treasury Funds , Funds appropriated by the United Stated Congress and fjnris 
obtained by the RTC irom the Department of the Treasury and the Resolution Funding 
Corporation pursuant to 12 U.S.C § 1441 a(i) and 12 U.S. C. § 144 Lb, A Thrift Und-r 
KTC Jurisdiction is considered so use Treasury Funds whenever the ETC provides the 
certification specified in Section IV of this Agreamatit, 

■ 

E. F ede r al Inco m a Tax Li ab il it v f iesl « The amount of income Lax, interest, additions to 
tax p and penalties related to such tax&x 

m. SCOPE OF AGREEMENT AND EFFECTIVE DATE 

A. Entities Affected. 1. This Agreement applies to Thrifts Under RTC Jurisdiction, 
their Consolidated Subsidiaries, and their Eligible Subsidiaries, escept that when a Thrift 
Under RTC Jurisdiction files, or is required to file, a consolidated return with a parent 

corporation not under RTC jurisdiction, Section V (Assessment) of this Agreement dots nat 
apply £ o such thrift and its Eligible Subsidiaries because the RTC cannot bind the 
consolidated group. 

2, This agreement shall not apply to a^y Shrift under a receivership created by 
resolution of the Federal Home Loan Bank Board, urUass iht thrift is placed under RTC 
jurisdiction following th* enactment of tfie Financial Institutions Reform, Recovery, and 
Enforcement Act of 1989, ' 

B. jPerlftd e>f AppJiqa.bjlifcs;. ThtS Agree rrs en L shall apply to a Thrift Under RTC 



i- . ■ 



Juris dfcUOfl, and to_any ofj t^ ^bjidi arie ^covefed by th ij_Agre&ment, wr.T-c s uch entity fc 
under RTC jurisdiction. 



■ 
■ 



C. TarJJabZKties Affected. The federal tax liabilities to which this Agreement applies 
are Federal Income Tax Liabilities, and excise tax liabilities to the extent described in 
SftcUon VIII, of: 

1, a Thrift Under RTC Jurisdiction and its Consolidated Subsidiaries if such tax 
liabilities arise prior to or during the period of RTC jurisdiction and 

, 2, any Eligible Subsidiary for the period ia which i! jcir=s ir. ths fifing of i 
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consolidated return with the Thrift Under RTC Jurisdiction if such tax liabilities arise 
prior to or during the period of RTC jurisdiction. 

* 

D. j7-Hmi_na_ l Gases * This Agreement is not intended to limit in any u/ay the ERS's right or 
ability to initiate and recommend prosecution of criminal cases involving individuals and 
financial institutions. 

E. Effective Date . This Agreement is effective upon execution by the IRS and the RTC 
and applies to all Thrifts under RTC Jurisdiction on this date and to all thrifts that are 
placed under RTC jurisdiction in the future. The preceding sentence also applies to 
Consolidated Subsidiaries and Eligible Subsidiaries, 

IV. RTC CERTIFICATION OF TREASURY FUNDS USAGE 

- The RTC wil^ rovidejgroinBL ^tten cextificadon for eac h taxable year for e ach 
Thrift Under RTC Jurisdiction that meets the certifi cation crite ria, The certification sha ll 
state that (1) the assets of such thrift are insufficientjp satisfy thejclsimiof the thrift's 



depositors (or the RTC as successor for depositors' claims) ; (jHfjhe IR^^eriLia-.CQllgct 
jajces before alldep QsitQrs (or the RTC as successor for depositors' claims) we r e paid in _ 
6x11, additional Treasury Fund swouid be used to satisf y deposit claims; an d (3) the Federal 
Income Tax Liability will not be bomc by the Thrift Under RTC Jurisdiction on account of 
a tax sharing arrangement. Certification wilt be made by the RTC's National Office and 
will be provided to the IRS in accordance with IRS written guidance. To ensure uniform 
treatment of the tax liabilities of Thrifts Under RTC Jurisdiction, the parties intend that the 
RTC will provide certification for each thrift that meets the certification criteria, 

- 

V. ASSESSMENT 

The IRS will assess tax, interest, additions to tax, and penajties relaced thereto 
against Thrifts Under RTC Jurisdiction and Consolidated Subsidiaries. The assessed 
amount, which includes Federal Income Tax Liabilities, will be based upon all available 
information including all appropriate adjustments and offsets concerning each Thrift Under 
RTC Jurisdiction and any Consolidated Subsidiaries. After consultation between IRS and 
RTd the tax thus determined will reflect the best efforts of the IRS and the RTC to ensure 
that it is the proper amount of tax due. 
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For casts in which the RTC_ provides the certification specified in Section IV of this 
Agreement ihe RTC will agree to the Federal Ir.come Tax Liabilities of the Thrift ajadJis 
Consolidated Subsidiaries^ ""the amount of the income tax. assess merit will be -agreed upon 
by the IRS and the RTC at Ihe examination level. For those cases which are beyond the 
IRS examination level at the time this Agreement is executed or v^hen the thrift is placed 
under RTC jurisdiction , the IRS and the RTC wiU determine expeditiously the proper 
Federal Income Tax Liability at that level. If agreement ai the IRS level where the ca.se is 
pending is not possible, the RTC National Office wilt present the cas a to the IRS National 
Office for a final determination by the IRS, It is anticipated that this National Office 
procedure will function primarily to resolve questions of tax policy and to ensure consistent 
treatment of tax issues. The RTC will not challenge, in any forum, the amount finally 
determined by the IRS. " J _ " ^~r^- - - 

Each assessment will be memorialized in a written agreement indicating f <ht amounts 
of Federal Income Tax Liabilities due. The written, agreement will contain a waiver v/ieh 
respect to refunds in accord arioc with Section VH gf this Agreement, Each agreement will 
be specific in its findings and will not be made public by either pany except as required by 
IRS information shaxins j^WDEnU with the various states, or other provisions of law. 
Both parties intend that in accordance wdi the principles of IRC §§ 6110 and 7L21, these 
agreements are not precedent for any other taxpayer 

VI- COLLECTION 

A* KToiizCq llec tion, b v IRS , L Although the IRS will assess aJQ federal tax Liabilities of 

% ThriftUndw_RTC JurndtttioOfld its Consolidat^J^bSLdiaries^i^wiU noLcollect income 
tax, Interest, additio ns to ta* r and penalties regaled thereto (defined ^ Federal Income Tax 
Liabilities in this Agreement) whenever the RTC_ provides the certifi-c3Ltion_spccified in 

Section IV. This n on -collection provision also applies iq the several liability af.a Thrift,, 
Under RT C Juri sdiction and its Eligible" 3 uSffiSiaries when the common parent of a group 
filing consolidated teturns is not under RTC jurisdiction, 

2. This no ^collection provision applies to levies and notices of lien whenever ihe 
RTC provides the certification specified in Section IV. The IRS should no: file notices cf 
federal tax lien or use its levy authority for any tax liabilities of a Thrift Under RTC 
Jurisdiction and any of lis subsidiaries covered by this Agreement during the period of RTC 
jurisdiction. If a notice of lien is filed, an appropriate recordable document to withdraw the 

notice of hen will be Hied with lh& sung office where tne original m\kt was filed, An.y 



^&^ 



3*4*; oo 3J l * 



PPR-- **~* 



e l;-0SrCv-OU2O- L EGS Document 1 3-5 F^d 02/02/2007 Page 5 of 1 1 



>* 



levy made contrary to this non -collection provision shall be released promptly, 
B. Exception s to Noa-Cgljectjpi}. 1. The non-collection provision does not apply to the 
following; (a.) taxes other than income taxes (e^ tJ social security, unemployment, and 
withholding taxes); (b) excise taxes, except to the extent specifically provided in Section 
VIll; (c) refunds made to the RTC that later are recouped by the IRS pursuant to the 
provisions of the h£££&B$nU& M& Between the Resolutio n Tr ust Cor poration and the 
T ntemai Revenue $ervice f dated September 27, 1991, concerning ERC § 6402(i); and (d) 
cases in which the certification required by this Agreement is erroneous* 

2,- The non-collection provision shall not apply to the separate liability of a 
subsidiary of a Thrift Under RTC Jurisdiction for ^ay period for which the subsidiary was 
not a Consolidated Subsidiary or an Eligible Subsidiary, 

VH. REFUND CLAIMS AND REFUND SUTTS 

When the RTC ce rtifies to the information required in Section IV of this Agreement, 
the Thrift Under RTC Jurisdiction will not file claims for refund and will no t pursue refunds 
orfSeHair of such thrift or any of its subsidiaries in any ronim, except js_contemplated by § 
64Q2 ffl- The RTC will seek dismissal with prejudice of any refund liti gation. Exgeg^a^ 
c ontemplated under the j 6402(1), the IRS will not pay refundjjqj?jLQjLbej]i lf of a Th rift 
'' U nder RTC JuriMJcJAfla^Juhe^ on claims for refund will not apply_ if the 

certification pursuant to Section IV is erroneous. 




VET. EXCISE TAXES 

A. Transfers of REMttC Res idual Interests to RTC Corporate. L If a Thrift Under 
RTC Jurisdiction transfers a residual interest in a Real Estate Mortgage Investment Conduit 
(REMIC) to the RTC in its corporate capacity, the tax imposed by IRC § 860E(e) upon a 
transfer to a disqualified organization will be due but collection will be deferred in 
accordance with the limitations set forth in this Section, In addition, the transfer of the 
residual interest to the RTC will not cause the REM EC to fail to satisfy the definition of a 
REMIC under IRC § 860D(a). 

2. To qualify for the deferral of the collection of tax due under IRC § 86QE(e), the 
RTC in its corporate capacity must agree in writing, under procedures established by the 
IRS, to the following: 

a. to accept transferee liability for the tax imposed by IRC § 860E(e); 
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b, to extend the statute of limitations on transferee liability for assessment 
and collection of tax until 180 days after written notice is provided by the 
RTC to the IRS that this deferral terminates in accordance with the terms of 
this Section. 

3. The deferral terminates if: 

a. the RTC transfers the REMIC interest eo its successor unless the RTC 
provides notice to the IRS that the deferral period continues and the RTC 
provides a written statement from its successor that such transferee assumes 
the deferred tax liability under the conditions imposed by this Section; or 

b. the RTC or its successor transfers the REMIC interest to any other 
person; or 

c. the RTC or its successor terminates in writing the extension of the statute 
of limitations for assessment and collection, 

For purposes of this Section, the term "successor* means the federal agency or office that 
succeeds by operation of law to the rights and obligations of the RTC. 

4. The amount due when the deferral terminates because of sections 3sl or 3c. will 
be the full tax imposed by IRC § S60E(e) as of die date the REMIC interest was transferred 
to the RTC and interest under IRC § 6601. The amount due when the deferral terminates 
because of subsection 3b. will be the lesser of (a) the tax imposed by IRC § 860E(e) as of 
the date the RENCC interest was transferred to the RTC and interest under IRC § 6601, or 
(b) the total amount for which the RTC transfers the residual interest. The amount due 
when the deferral terminates will be paid immediately by the RTC or its successor, 

5. The IRS will not collect the tax computed under paragraph 4 of this Section if 
the REMIC residual interest is retained by the RTC or by a successor to which the deferral 
period applies, and the REMIC terminates before the deferral period terminates. 

B* other Excise Taxes . The provisions of this Agreement may be extended to other 
excise taxes. Therefore, the parties, to the extent that they later agree that this Agreement, 
including the non-collection provision, will apply to such other excise tzxes, will execute 
written amendments to this Agreement, incorporating by reference the terms to be applied 
with respect to such other excise tax or taxes, 

IX, SECTION 7507 



A. RTC Agreement , In view of [he non-collection provision conained in Section Vi, 
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IRC § 7507 will not be asserted or pursued by the RTC, except that the RTC may assert § 
7507 as follows: 

1, cases in which the IRS pursues litigation as described in Section XL; or 

2. cases in which there are direct insurance payments 10 depositors in full 
satisfaction of their insured deposit cliirns. The RTC Agrees , however that ic will 
not assert IRC § 7507 for any insured deposit transfer whenever this Agreement 
applies. 

B. Priw JeilJngs . Any Federal income la* return filed prior to the date of this Agree men 
averting IRC § 7507 will be processed in accordance with the tcrrsis of this Agreement. 

X. NOTI CES AND PROOFS OF CL ARE 

A. B5S as ClajmaQt , Because the IRS is a creditor at least for federal employment taxw 
of each operating thrift at the time it is placed in receivership, the RTC intends to provide 
the IRS with a claimant's specific notice for every receivership. Written notice will be 
given to the Chief, Special Produces function, for the IRS district in which the Thrift 
Under RTC Jurisdiction operated and will include the Taxpayer Identification Number 
(TIN): and such other information as mutually agreed upon, 

B. Filing Claims. In general > the ES will file proofs of elaim using the LR5 proof of 
claim form specifying tax, interest additions to lax, and penalties, When appropriate, the 
period for consideration of the IRS proof of claim will be extended fay written agreement 
between the IRS and the Thrift U Eider RTC Jurisdiction, If the TRS Hi net receive specific 
notice as seated above, upon discovery of that failure, the RTC will mil the required writte 
notification to the ISS within 30 days. The LRS wUl thea have 30 days to file its proof of 
claim to the extent permitted by 12 U.S. C. § 1821(d). 

XL CIVIL LITIGATION 

k. ln_Gen_fcraL The RTCwiUn ojjitigate federa l income taxjssuas ag&ip^ th& United 
States involving a Thrift Under RTC Jurisdiction or its Cojiioli dated Subsidiaries in any 

"*" ■ -_ _^. — — ™ — — "- " — ~— — ■ — , _„ ■» . £_— _ 

c^urttp the ext ent thai the IRS woald forego col foe ci on pursy mi to ir iis Airee.Tier.t. If a 
thrift has filed a petition in the United States Tax Court at the time the thrift is placed unda- 
RTC jurisdiction, the IRS and the RTC will inform the Court of the thrifts change of sutu; 



I-w 



Case 1 :06-cv-01 1 20-EGS Document 1 3-5 Filed 02/02/2007 Page 8 of 1 1 

APR- -30-2302 16 = 3F FD I C 232 942 3tS3 P . IS-' J . 2 



4 * 



and request the Court to stay further proceedings to allow the parties time to twelve aj\y 
pending issues in accordance with this Agreement. 

Bi A roeHat e. Liti gati o n . Notwith surging the provisions of Subsection. A f the IRS will 
not be barred by this Agreement from appellate Litigation involving Federal Income Tax 
Liabilities if abandonment by the IRS of such litigation would resuU in adverse precedent to 
thfi HIS* Similarly, the RTC wili not be baned by this Agreement from appellee litigation 
if abandonment by the RTC of such litigation would result in adverse precedent to the RTC 
on a non-tax issue relating to banking or receiver ship law. Neither the IRS nor the RTC is 
obligated by thifl Agreement to defend aay app&IIate litigation. 

■ 

C- Summ nnses . The IRS will not be barred by this Agreement from pursuing judicial 
enforcement of summonses relating to che operation of a Thrift Under RTC Jurisdiction. 

XO. INTERAGENCY COOPERATION 1 

A* In General . The IRS and the ETC wili cooperate with respect to the determination of 
propsr ta* liabilities and proofs of claim for a Thrift .Undar RTC Jurisdiction. 

B- gftndifiona] Cammilmetit DIschnrgES i In order to reduce administrative expenditures 
of the IRS and RTC, the IRS will not be joined in any judicial mortgage foreclosure motion 

to remove a federal tax lien against property in which a Thrift Under RTC Jurisdiction has a 
secured interest Instead, the rHS will accept the valuation of die property submitted bv the 
RTC in an application for conditional discharge. The ERS will act on such applications 
wiiliin seven days. 

■■ 

C, Fatlce of Fiduciary Static Form 5 6-F. The RTCjvili fii^IRS Form 56-F CNodee 

CjQiic^njjigiiiduQiaij Relationship of Financial Institution) for all Thrifts Under RTC 
. Jurisdiction^ Filing of the Form 5G-F will not substitute for the claimant's specific notice: bj 
the RTC described in Section X. 

D. In forma On n Exchanges, The RTC will voluntarily release information without a 
sumnxons or other written documentation when permitted by law, the RTC wilt ^operate 
with the IRS Jo resolve promptly disputes concerning ihc application of the Righ; to 
Financial Privacy Act 
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Xin- INTERPRETATION OF THE PROVTSIQNS OF THTS AGREEMg MI 

The parties will attempc in good faith iq resolve promptly at Lhe Nation al Office 
levels of the RTC and the IRS any questions relating to the interpreE&aon of the provisions 

of this Agceement. 

XIV. GENERAL PROVISIONS 

■ 

A* Asiendnjgj^ This Agreement niay be amended by an instrument Ir. writing signed on 
behalf of each of die parties hereto or their successors- 

■ 

B. Subsequent Legislation . In the event federal legislation that is inconsistent with the 
purpose or provisions of this Agreement is enacted after this Agreement becomes effective, 
the IRS and RTC will reneggtiate the provisions of this Agreement to consider the effect of 
subsequent legislation, 

4 

j 

C. Successors , To the extent permitted by Iaw T all the terns and provisions of this 

Agreement shall be binding upon, and inure to the benefit of, the IRS and the RTC ajitf tts 
successors, 

D. golc BcnrflL This^ree&feat^iuLal Laf its provisions age for thi ols, be nsfii_ofjha 

IRS. tkeJ^C^iiil^ff^e^^ Under R TC Jurisdiction. Md third party 

may rely on the terms of this Agreement. 



E. Go vera in g .Lay , This Agreement is governed by, and construed in. axofdar.ee witi, 
the suites of the United States. 

F. j^fecl ofJJIrronEous Certifier tion . If this Agreecrie.it is Inapplicable due to an 
erroneous cessation under Section IV of this Agreement, or for any other reason, none of 
the provisions of this Agreement alter t he {ax rules that apply to Thrifts Under RTC 
Jurisdictions, their Consolidated Subsidiaries, arid their Eligible Subsidiaries in the absence 
of this agreement. 

G. ^verabUU^. The IRS and ins RTC agree that the mutual promises contained in this 
Agreement are interdependent arid indivisible. Specific terms of this Agncemsrit cannot b 
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severed front other provisions. 

■ 

H- Return-Fil ing Responsibilities . Nothing in this Agreement is intended to relieve the 
RTC of its obligation, as a receiver or conservator, to file federal tax returns for any Thrift 
Under RTC Jurisdiction. 



On behalf of the Menial Revenue Service and the Resolution Trust 
Corporation, we* the undersigned, da hereby agree to the foregoing provfci 
Agreemfent eff active this 10 day of December, 1992. 




#"%&*. 



Michael P, Dolan 
Deputy Commissioner, 
Internal Revenue Service 



of this 




William H* RbeEfe 
Senior Vice President and 
Chief Financial Officer, 
Resolution Trust Corporation 
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XKTERNAL REVENUE SERVICE AKD RES MITT ON TKlTST CORPORATION 

INTER -AGEKCY AGREEMENT 



Affirmation bv Federal Deposit: Insurance Corporation 

The Federal Deposit Insurance Corporation ("FDIC' 1 ), as 
statutory successor receiver for Resolution Trust Corporation 
("RTC") receiverships, hereby affirms the Internal Revenue 
Service {"IRS 1 ') and RTC Inter- Agency Agreement ('•Agreement") that 
became effective December 10, 1992, for institutions described in 
Section III* A of the Agreement, 

In accordance with Section 2lA(b) (m) of the Federal Home 
Loan Bank Act, as amended {12 U.s.C. 1441a {mil, the RTC 
terminated on December 31, 1995, and the fdic succeeded ths RTC 
as receiver for such institutions. 

As successor receiver of RTC receiverships, the FDIC agrees 
to all terms and provisions of the Agreement." In affirming this 
Agreement, the FDIC understands and agrees that: 

• 

% f The Agreement does not apply to any institution as to 
which the FDIC has been appointed conservator or receiver other 
than as a successor receiver to the RTC receiver. 

2* All references to a thrift "under RTC jurisdiction" also 
includes such thrift while under the jurisdiction of the FDIC as 
successor receiver to the RTC. 

3. All references to a period of time that a thrift is 
under "STC jurisdiction" is understood to include such period of 
^ime that the thrift is under the jurisdiction of the FDIC as 
successor receiver to the RTC. 

z 4. All actions required to be taken by RTC as receiver are 

cq be caken by FDIC as successor receiver to the RTC. 

5- All actions required to be taken by RTC in its corporate 
capacity (as in Part VIII, for example) may be taken by FDIC, as 
manager of the FSLIC Resolution Fund. 

5. By affirming this Agreement, the FDIC does not waive its 
right to assert or pursue any argument or position it may advance 
with respect to any tax, situation or institution not covered by 
the agreement (including, for example, arguments regarding the 
proper application of Section 75U of the Internal Revenue Codel . 




ll^Sff 




Sivin £. Kitchen, Deputy Director 
Division of Finance 

Federal Deposit Insurance Corporation 
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